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―The ninety-seventh TCMA Conference was the best conference
in recent years.‖ This statement was echoed as attendees left the
final conference event, the Carrier of the Year Luncheon.
The attendance was up and vendor participation was also increased this year. The Board of Directors tried some new venues
this year by having a breakout session on Thursday afternoon. Attendees could attend a home delivery session or choose a single
copy session. Following the breakout Mike Zinser, TCMA General
Counsel, brought a session on independent contractors.
Thursday evening our TCMA Sponsors provided the evening
entertainment with a dinner/boat cruise on Lake Lady Bird (Austin
Town Lake). Cruisers dined on a fajita dinner while taking in the
city views from the lake. Upon arrival back at the dock the group
was able to watch the famous Congress Avenue bridge bats take
off for the night!
Friday morning, John Murray from the Newspaper Association,
brought an update from the recent Media X Change event in Dallas
as well as newspaper statistics and new audience development
programs from various newspapers around the USA.
Are you in the game? Dan Schaub from the Sacramento Bee
provided the final session encouraging attendees to get involved in
their newspaper. Don’t just sit by and draw a paycheck. The newspaper business is in our hands now and it is up to us to build audience whether in print or online. Don said we should learn all we
can about new technology and how it can be adapted to the newspaper business. He gave every one a Leadership Identity Kit with
colored squares of paper. Go online to the TCMA 2011 Conference
site for a review of the different personalities represented by the
different colors.
The highlight of the conference was the 2011 Carrier of the
Year Luncheon. This was the first year the COTY Awards Event
was changed from a dinner to a luncheon.
Marti Christiansen from the Austin American-Statesman became the TCMA President at the end of this year’s conference.
Congratulations, Marti.
If you missed this year’s conference you missed one of the
(Continued on page 3)

Follow TCMA on your Facebook page. It’s really very
simple! Just click on the
logo above and then click on
Like to have TCMA added to
your Facebook page.
We only need six more members to click Like and TCMA
will have it’s own Facebook
address.
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Marti Christiansen, TCMA President
It is with great delight that the TCMA Board of Directors welcomes
Marti Christiansen as TCMA’s incoming President. Marti’s membership
record dates back to 1999 and she has been a renewing TCMA member
every year. She joined the Board of Directors as First Vice-President in
2009. Marti advanced to President-Elect in 2010 and moved to the Presidency at the end of the 2011 Conference.
Marti is currently the Home Delivery Manager with the Austin American-Statesman. She brings a wealth of knowledge of the newspaper
business along with her winning personality and unruffled style of management. The Board is looking forward to working with Marti as she plans
the 2012 Conference Program. Marti’s co-workers at the Statesman join
the Board in congratulating her.

“Marti Christiansen becomes the first woman President of TCMA.”

New 2nd VP
Welcome
Bill
Campbell as the new
Second Vice President
on the TCMA Board of
Directors.
Bill hails from the
Tyler Morning Telegraph where he has
been a long time employee. Bill participated
in a joint presentation
at the 2010 Conference.
His addition to the
Board will be a plus as
he represents the
northeast corner of
Texas. Welcome, Bill.
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2011 Carriers of the Year
The TCMA 2011 Carrier of the Year Winners were recognized
for their achievement at a luncheon in their honor at the conclusion of the TCMA Conference in Austin, Texas, April 1, 2011.
Each winner was presented a cash award as well as a certificate
of honor from the Governor of the State of Texas. During the
luncheon attendees viewed a video of each winner’s accomplishments. To view the YouTube videos go online to the COTY web
page on the TCMA web site.

In Memoriam

Cruising Lake Lady Bird after dinner on the lake.

Thank you, Sponsors and Vendors
Our vendors and sponsors for the TCMA Conference are responsible in helping TCMA keep the registration cost for our attendees affordable. TCMA is proud to recognize and thank our
sponsors for their support for the TCMA Conference this year. If
you are responsible for purchasing or securing vendors for your
company, please give these sponsors and all of our vendors an
opportunity to submit a bid to you. If you are not the purchaser
please let the person in your company know of our sponsors and
vendors:

Platinum

Techniva

Gold

CirTech

Silver

PDI Plastics, MetroNews, Kaspar ShoRack, Wilson Gregory Agency

Bronze

Hamilton Circulation Supplies,
Schermerhorn Bros.

Long time Sho-Rack
Salesman,
Frank
Dromgoole,
passed
away on July 8, 2010.
TCMA learned of his
passing in February
2011.
Frank’s career at
Sho-Rack spanned 21
years. He was also a
supporter of TCMA and
attended every TCMA
Conference. Frank was
75 and enjoyed working to the end of his
life. He loved being a
salesman and meeting
new people. Frank
made friends easily
and would always greet
you with a good morning followed by your
name.

(Continued from page 1)

2011 Conference
best! We are just two years
from celebrating our 100th
Anniversary. Plans are already under way for a
great celebration. This is a
great time to encourage
your fellow employees and
those you know at other
newspapers to join and
participate in TCMA. It’s
time to Get In the Game!
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Legally Speaking
By L. Michael Zinser
TCMA General Counsel

This month’s column will report on two U.S. Supreme Court cases addressing oral complaint of
wage/hour violations and supervisory unlawful intent in discharge cases. Additionally, we report on an
outrageous NLRB decision sanctioning pro-union intimidation and a case involving the use of medical
marijuana.
1.
Oral complaints qualify as “filed” for FLSA purposes
The Fair Labor Standards Act forbids employers from firing or discriminating against any employee because such employee has ―filed any complaint.‖ The U.S. Supreme Court, reversing the U.S.
Court of Appeals for the 7th Circuit, ruled that an oral complaint was enough. The Court ruled that a
complaint qualifies as filed when ―a reasonable, objective person would have understood the employee to have put the employer on notice that the employee is asserting statutory rights under the Act …
to fall within the scope of the anti-retaliation provision, a complaint must be sufficiently clear and detailed for a reasonable employer to understand it, in light of both content and context, as an assertion
of rights protected by the statute and a call for their protection.‖
Supreme Court Justices Scalia and Thomas dissented. The dissent, this writer believes, is
correct when it states, ―The plain meaning of the critical phrase in the context in which it appears
makes clear that the retaliation provision contemplates an official grievance filed with a court or an
agency, not oral complaints – or even formal written complaints – from an employee to an employer.‖
2.
Ultimate decision-maker is not the key
Military service is protected under USERRA. The plaintiff’s supervisors going two levels up
were hostile toward the plaintiff’s military service obligations. The supervisors gave the employee a
disciplinary warning and reported a violation of the terms of the warning. A different manager, higher
up, reviewed the personnel file and made the termination decision. The plaintiff alleged that the underlying discipline by the lower level supervisors had been fabricated as the result of their hostility toward
his military service. The U.S. Supreme Court, reversing the U.S. Court of Appeals for the 7th Circuit
ruled: ―If a supervisor performs an act motivated by anti-military animus that is intended by the supervisor to cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the employer is liable under USERRA.‖
This case reverses a whole line of cases that hold, where the ultimate decision-maker did not
engage in discrimination, that the employer escapes liability. What this case decides is that when a
decision-maker is deemed to have been ―used‖ by another supervisor to carry out discriminatory intent, it seems to invite numerous fights over each and every warning or other disciplinary activity ever
given to an employee in the past and that arguably could have been ―a‖ factor.
The Court limited its holding in two respects. First, the Court ―expressed no view as to whether
the employer would be liable if a co-worker, rather than a supervisor, committed a discriminatory act
that influenced the ultimate decision.‖ Second, the Court expressed no view as to how the case would
have been decided had the plaintiff not taken advantage of the employer’s internal grievance process.
It will be important for employers to conduct independent review of important personnel decisions. It may provide a strong defense, depending on the facts.
Confirm that there is a legitimate, non-discriminatory basis for the employment decision. Adverse action taken must be based on reasons wholly unrelated to any tainted information provided.
Editor’s note: This is a very pro-employee, anti-employer decision by the Roberts court.
3.
NLRB sanctions thug-like conduct
On August 22, 2008, the Communication Workers of America won an election by a vote of 14 to
12. Following the election, the employer filed objections, requesting a new election. The objection was
based upon threats of physical violence made by pro-union supporters. A pro-union employee told an(Continued on page 5)
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(Continued from page 4)

other employee that he could ―whip [employee Dennis Shell’s] ass‖ or sabotage his work. Another employee told a group of three or four other employees that he would ―bitch slap‖ the two other employees or ―whip their f*****g ass,‖ if they ―cost us the election.‖ He also said he would
―whip [supervisor] Eddie’s ass,‖ if the union lost.
NLRB Chairman Wilma Liebman and Member Craig Becker approved the conduct because it was not bad enough! Chairman Liebman said they were not agents of the union.
They were third parties. NLRB Member Hayes (the lone Republican on the Board) would sustain the employer’s objection and set aside the election. Member Hayes stated that, ―The objective collective impact of the threats in this case was serious and likely to intimidate prospective voters to cast their ballots in a particular manner.‖
4.
Employer can fire worker for medical marijuana use
Michigan is a state with a medical marijuana law. What happens when an employer
fires an employee for violating its drug policy due to the use of medicinal marijuana? The law
that protects registered medicinal marijuana users from certain state actions-like arrest-does
not trump an employer’s policy prohibiting the use of marijuana.
In this case, Wal-Mart had a drug policy that did not exempt medical marijuana use, as
well as a mandatory drug test policy for workers involved in workplace injuries. The employee
at issue was registered to purchase medicinal marijuana and suffered a workplace injury. As
expected, he tested positive for marijuana and his employment was terminated. The employee then sued Wal-Mart. The employee argued that the medical marijuana law created a public
policy preventing private employers from taking disciplinary action against an employee based
on conduct that is protected from criminal prosecution. The court rejected this argument.
Neither the text nor purpose of the law provides such protection. In fact, the medical marijuana
law does not regulate private employment at all. It only applies to criminal prosecution or other
adverse state action in certain circumstances. As a result, the case was dismissed in favor of
Wal-Mart.

TCMA Carrier of the Year Luncheon
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TCMA Lone Star Review Sponsors
Gurney King
800-778-0903
gking@niesolutions.com
Funding your NIE
program at no
cost to your
Newspaper

Advertising Space
Available
If you would like your business card ad in this
space with a link to your company web site for
2011, call or email:
J W Smith — 713 362 5567 —
tcma@texascma.org

Fax: 866-553-9030
8301 Broadway Ste 219
San Antonio, TX 78209-2066
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