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Lone Star Review
The Second Century Begins
Hats off to the past as TCMA enters its second century. Work
has already begun on the 101st Conference in 2014. A great deal
has changed in 100 years and it will be exciting for what is in store
for newspapers in the next 100 years.
There has been a multitude of stories written on the state of
newspapers in our modern society. The pundits have written us off
many times, yet newspapers and their content continue to dominate as a source for news. It is no secret that the source for local
news, especially in small to medium size markets, continues to be
the local newspaper. The same is true for major metro newspapers although the larger newspapers may have additional platforms for making content available.
TCMA is committed to continuing to advance our stated objective in our by-laws in Article II:
The purpose of this organization is to contribute to the growth
and development of circulation executives, to disseminate the
most effective methods of marketing daily newspapers, and to
promote the well-being of our publishers, the circulation profession
and the reading public.
During recent years several professional newspaper associations have ceased to exist rather than adapt to the changing environment. There have been plenty of changes in our industry yet
delivering the actual newspaper is still a vital function of our business. We have seen titles change to fancy new names yet the
business of creating an audience of readers is still a major function of the Circulation Division.
TCMA was the first Circulation Sectional in America when it
was founded in 1913. We just celebrated our 100th Anniversary at
our conference this spring.
TCMA will continue to foster the sharing of ideas with our conferences for our purpose of growing the business of bringing news
to our readers and subscribers. Now is not the time to “throw in
the towel” and walk away. That would be too easy. Commit yourself to being a part of the solution to keep our industry thriving.
Encourage your colleagues at your newspaper, your followers on
Twitter and LinkedIn to come join us!
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2014 Carrier of the Year
The 2014 J W Smith Carrier of the Year (COTY) applications, deadlines and instructions will be arriving in
your email inbox in a few days.
Does your newspaper have an on-going carrier recognition program? The TCMA COTY award program
recognizes the best of the best. Each year you have the opportunity to nominate your carriers and/or your
district managers/distributors. They are on the front lines every day, in all kinds of weather, delivering newspapers to our subscribers. In some cities carriers are even delivering multiple products.
Online Applications
The 2014 Applications will be online soon. It takes only few minutes to complete the application. Just a
click sends your application to TCMA! Go to www.texascma.org and then to the Carrier of the Year page.
This year’s COTY nominating process will be entirely online. If you do not want to send your nomination by
using the online process a PDF form will be available for you to print and mail or fax. You will also be able to
forward the email to all your Distributors or District Managers without having to print and deliver paper copies. Dave Runkle (The Paris News) will be the 2014 J W Smith Carrier of the Year Chairperson.
Check out the videos from 2007 through 2013 on the TCMA web site to view previous winners. Every
newspaper has some deserving carriers needing to be recognized. Nominate them today.

What is the Carrier of the Year Award?
The TCMA Carrier of the Year Award program began decades ago. The award was renamed at the 2013
Centennial TCMA Conference to the J W Smith Carrier of the Year Award. (See the May 2013 Lone Star
Review.) TCMA wanted to honor the best newspaper carriers in all of Texas. Some say anybody can deliver
newspapers as it is a simple job. Really? If that is your approach then I would suspect your turnover rate is
quite high among carriers at your newspaper.
However, if you properly recruit and show the carrier the best methods for delivering the newspaper then
you will have a long time carrier. Take a look at some of the past winners on the TCMA COTY web site.
These folks love their jobs! Many newspapers already have a program to honor their best carriers and the
TCMA Award program makes your job easier. You can nominate your in-house winners. If you lack the funding to have an internal recognition program for your carriers then the TCMA Award program is for you.
There are four categories for the TCMA Award. There are two categories in Home Delivery, one in Single
Copy, and a category for the District Manager/Independent Distributor. The first step is to submit a nomination. You may want to print the nomination form to complete and then go back to the web site to submit the
nomination. After the nomination forms are received the COTY Chairperson will select a committee at his/her
newspaper to select three finalists in each category. The finalists are notified and asked to prepare a five (5)
minute video/DVD or PowerPoint presentation answering several questions that will be provided. Once the
video has been completed the TCMA Board of Directors will view each nomination and video to select a winner. The nomination counts as 60% of the determination and the video/DVD as 40%.
The J W Smith Carrier of the Year winners are invited to a luncheon held in their honor at the Annual
Conference. The winners are presented a commendation from the Governor of Texas along with a financial
prize from TCMA. The COTY winner’s Manager is also invited to the Annual Conference at no cost for the
Conference fee. If you have questions or need additional information contact me at tcma@texascma.org
—-J W Smith
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2014 Membership
TCMA By-Laws require the Secretary to mail membership renewal notices each November for the following year. You will want to be listed as a member of TCMA for the Centennial Year!
Be sure to watch for your membership renewal notice in the November 2013 issue of Lone Star Review.
Your membership fee enables the Association to provide a quarterly newsletter as well as supporting the
Carrier of the Year Competition. It is the membership fee that supports TCMA. Our Conference is not open
to the public but to TCMA Members only.
A special offer will be made to our Vendor members this year to cover membership, a newsletter ad and
buyer’s guide ad for a one time payment. No more individual invoices for each service—unless that is your
preference.
Don’t forget! You can renew your membership online and use a credit card to pay for your membership
and other services provided by TCMA.

2014 TCMA 101st Conference
April 3-4, 2014

Advertising Space
Available
To renew or add your business card
ad on the back page or within the
Lone Star Review with a link to your
company web site for 2013, send your
request for an invoice to:
J W Smith — tcma@texascma.org

Omni Austin Hotel at Southpark
4140 Governor’s Row
Austin, Texas 78744
512 448 2222
Hotel Registration will be included
in your conference registration

Welcome New
Lone Star Review Sponsor
TCMA is delighted to welcome
our newest Lone Star Review sponsor. Subscription Sales Telemarketing joins the list of distinguished
companies that make this quarterly
newsletter possible, Welcome!
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2013-2014 TCMA Board of Directors
The TCMA Board of Directors are elected by the Members of TCMA. There are five rotating positions that begin with the Second Vice President. Each year the Board Member advances to the
next position and an election is held at the Annual Conference for the Second Vice President. The
Board also has two Associate Members that represent the Vendors who support our Association.

Bill Campbell

Dolan Stidom

Jon Wiley

Chairman

President

President-Elect

Dave Runkle

Matt Milling

Larry Martin

Alec Parker

First Vice President

Second Vice President

Associate

Associate
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Zinsergram a/k/a Legal Update
By L. Michael Zinser
The Zinser Law Firm, P.C.
The National Labor Relations Board (NLRB) has gone rogue! The Obama NLRB treats the
Constitution and Congress as mere inconveniences. Expediency and whatever is good for unions
are the agency’s current standards. The modus operandi of the NLRB: “We are going to do what
we want to do; try and stop us if you can.”
NLRB NOTICE POSTING RULE VIOLATES FIRST AMENDMENT
Proving for the second time in a 6-month period that the First Amendment rights of Employers are paramount, on May 7, 2013, the U.S. Court of Appeals for the D.C. Circuit reversed a
decision of the NLRB due to that agency’s practice of ignoring the First Amendment of the Constitution of the United States.
The notice posting rule would require nearly 6 million Employers to post a paper notice on
their properties and websites, serving as a virtual roadmap on “how to unionize.” The rule declares that it is an unfair labor practice for an Employer to fail to post the notice.
The rule contains two additional enforcement devices. The Board may suspend the running of the 6-month statute of limitations for the filing of any unfair labor practice charge concerning the notice. Additionally, the Board may consider an Employer’s “knowing and willful refusal to
comply with the requirement to post the employee notice as evidence of unlawful motive in a
case in which motive is an issue.” On April 17, 2012, the rule was enjoined pending this appeal.
The Court of Appeals totally vacated the Board’s notice posting rule. The Court went right
to Section 8(c) of the National Labor Relations Act, passed in 1947 as part of the Taft-Hartley Act.
Section 8(c) was implemented because Congress believed the NLRB was regulating Employers’
speech too restrictively. The Court stated, “From one vantage, Section 8(c) merely implements
the First Amendment… but Section 8(c) enactment also manifests a Congressional intent to encourage free debate on issues dividing labor and management.” The Court noted that Section 8
(c) not only protects the right of free speech under the First Amendment, but also “serves a labor
law function of allowing Employers to present an alternative view and information that a union
would not present.”
The Court ruled that forcing Employers to post the notice is compelled speech in violation
of the First Amendment of the Constitution of the United States. The Board stated:
Instead, the Board’s rule requires Employers to disseminate such information, upon pain of
being held to have committed unfair labor practice. But that difference hardly ends the
matter. The right to disseminate another’s speech necessarily includes the right to decide
not to disseminate it. First Amendment law acknowledges this apparent truth: “all speech
inherently involves choices in what to say and what to leave unsaid…” Some of the Court’s
leading First Amendment precedents have established the principle that freedom of
speech prohibits the government from telling people what they must say… The First
Amendment freedom of speech includes the right to speak freely and the right to refrain
from speaking at all… just as the First Amendment may prevent government from prohibiting speech, the Amendment may prevent the government from compelling individuals to
express certain views… Plaintiffs here, like those in other compelled speech cases, object
to the message that government has ordered them to publish on their premises. They see
the poster as one-sided, as favoring unionization, because it fails to notify employees of
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their rights to decertify a union, to refuse to pay dues to a union in a right-to-work state, and
to object to payment of dues in excess of the amounts required for representational purposes.
The Court further explained that Section 8(c) necessarily protects – as against the Board –
the right of Employers not to speak. “That is why, for example, a company official giving a noncoercive speech to employees describing the disadvantages of unionization does not commit an
unfair labor practice if, in his speech, the official neglects to mention the advantages of having a
union.”
The Court also summarily struck down the part of the rule that allowed the tolling of the statute of limitations. Referring to it as “bad wine of recent vintage,” the Court noted that there is nothing in the legislative history of the 1947 Amendments justifying authority for the rule. Rejecting the
NLRB’s argument that employees lack knowledge of the National Labor Relations Act, the Court
stated, “Even today, Courts do not generally recognize lack of knowledge of the law as a basis for
equitable tolling.”
In this writer’s opinion, the NLRB ignores and harbors hostility toward the First Amendment
rights of Employers under Section 8(c) of the National Labor Relations Act.
On June 14, 2013, another court – the U.S. Court of Appeals for the 4th Circuit – ruled in a
different case that the NLRB exceeded its authority when promulgating its notice-posting rule. The
Court noted that other discrimination laws specifically provide for notice posting; the National Labor
Relations Act does not. The Court concluded that Congress’ continued exclusion of a noticeposting requirement under the NLRA could fairly be considered “deliberate action.” Therefore, Section 6 of the NLRA did not give the NLRB the authority to issue the rule.
U.S. SUPREME COURT TO DECIDE NLRB RECESS APPOINTMENTS ISSUE
As previously reported in this column, on January 25, 2013, the U.S. Court of Appeals for
the D.C. Circuit struck down as unconstitutional President Obama’s recess appointments of three
NLRB members. The Court ruled that President Obama’s NLRB appointments were not made during “the recess,” as the term is used in the Constitution. Second, the vacancies filled by the President’s “recess appointments” did not “happen” during “the recess” of the Senate, as required under
the Constitution.
On May 16, 2013, the U.S. Court of Appeals for the 3rd Circuit found the appointment of former NLRB member Craig Becker to be unconstitutional for the same reason.
Last week, the Supreme Court agreed to hear NLRB v. Noel Canning, the D.C. Circuit case.
The Supreme Court will address the unconstitutionality of President Obama’s recess appointments
to the NLRB.
The U.S. Court of Appeals for the D.C. Circuit is considered the second most influential federal court in the country, just behind the U.S. Supreme Court. After the Noel Canning decision, one
would think that the NLRB would pay attention. However, the pro-union agency went rogue. NLRB
Chairman Mark Pearce announced that the NLRB would “continue to perform [its] statutory duties
and issue decisions” – in other words, ignore the D.C. Circuit.
This writer believes that the U.S. Supreme Court will uphold the D.C. Circuit’s decision.
(Continued on page 7)
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(Continued from page 6)

NLRB QUICKIE ELECTION RULE
At the end of calendar year 2011, the NLRB issued its new Quickie Election Rule – designed to dramatically curtail an Employer’s ability to exercise its First Amendment Right to communicate its views about why employees should not vote to be represented by labor unions. In its
rush to pass this rule, only two of the three sitting Board members voted and passed the rule.
This was in total disregard of a U.S. Supreme Court decision, which stated that there had to be at
least three Board members for the NLRB to have a quorum. The U.S. District Court for the District of Columbia ruled that the rule was invalid for failure to satisfy the quorum requirement. Thus,
the rule was enjoined. That remains the current status as I write this article. Any day now, the
Court of Appeals could weigh in on this issue.
ACTING NLRB GENERAL COUNSEL
Lafe Solomon was first nominated for the position of NLRB General Counsel in June 2011.
The Senate has refused to confirm him since then – and is not likely to ever do so, given his track
record. As a result, later in 2011, the President named Solomon as Acting General Counsel. How
long can someone be on Cablevision. He denied this request in a May 28, 2013 letter to Cablevision’s Counsel. Acting General Counsel Solomon intends to continue issuing complaints and
churning out pro-union decisions for as long as he can.
THE NLRB AND SOCIAL MEDIA, EMPLOYEE HANDBOOKS
As I have written in this column before, the NLRB is overly protective of employees who
use social media. Unions are increasingly using social media to organize employees. Therefore,
the NLRB is doing everything it can to protect employees’ use of this medium. We can expect social media litigation at the NLRB to be here for a long time. This writer believes that the Courts of
Appeal will reverse many of the NLRB’s decisions on social media. Unfortunately, it will take a
couple of years for all of this to shake out.
Meanwhile, the NLRB continues to scrutinize employee handbooks, looking for policies it
believes have a chilling effect on employees’ rights under the National Labor Relations Act.
These attempts to rewrite your handbooks are desperate attempts to try to make the NLRB relevant with an ever-decreasing caseload.
CONCLUSION
The NLRB is going to continue to do whatever is best for unions. The NLRB and unions
are counting on most Employers being unwilling to spend the money to appeal these clearly unfair decisions. Employers that want to preserve their Management Rights, as well as their rights
under the Constitution of the United States of America, will have to consider taking cases to the
U.S. Court of Appeals.
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100th Anniversary Photos
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TCMA Lone Star Review Sponsors

Gurney King
800-778-0903
gking@niesolutions.com
Funding your NIE
program at no
cost to your
Newspaper

Fax: 866-553-9030
8301 Broadway Ste 219
San Antonio, TX 78209-2066

