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2017 Conference Update
The 104th Annual Texas Circulation Management Association
conference will convene at the Omni Southpark Hotel in Austin Texas
on March 9-10, 2017. This Austin Omni Hotel has become an Association favorite because of the location and ease of access to those
driving or flying to Austin. Additionally, this hotel affords us the best
possible price for rooms and conference facilities. As of this date, the
conference should not conflict with any association or industry meetings in the spring.
Our keynote speaker will be Phil Schroder, Regional VP of Audience Development for the
McClatchy newspaper group. Phil works from Kansas City, Missouri, and is responsible for five
McClatchy newspapers. We are working to secure
several additional industry leaders and presenters
for our meeting. If you have heard or know of a speaker or presenter
send your suggestions to tcma@texascma.org. Our goal is to have
a well rounded conference presenting ideas that will help the print
and digital components of each newspaper represented.
If you have unused convention budget money left in your 2016
budget and would like to use your 2016 budget funds for the March
2017 conference, send me the details and I will create a custom invoice for you. Send your email to conference@texascma.org
Membership renewal invoices will be coming to your inbox this
week. To make it easier for you to renew your membership there will
be a simple link in the email to renew your membership for 2017. The
TCMA By-Laws provide for sending renewal notices each November.
If you would like a paper invoice that option is be available for you,
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James Grimmett
James Grimmett, Circulation Director at the Lubbock Avalanche—Journal
and long time TCMA Member, died of a heart attack while mowing his lawn in
early June. The following obituary was posted online at
www.resthavenfuneralhome.com Find a Grave Memorial
On June 5, 2016 James Shelton Grimmett passed away at the age of 49. He
was born in Riverside CA at March Air Force Base on October 23rd 1966,
lived in Germany from 1968-1972 and again from 1979-1983. He graduated
from Friendship High School in 1985 and earned a double bachelors Business
Administration in Marketing and Management from Texas Tech University in
1991. James worked for the Lubbock Avalanche Journal beginning by throwing a paper route in 1992 and worked his way up to Circulation Director.
James was an avid lover of history and genealogy.
He leaves behind his wife of 25 years, Dawn, their children Elizabeth and Mason, and grandson Elliot,
parents Jim and Donna, sister Shelly, her husband George MacNair, and their daughter Rebecca, sister
JoDee and her husband Tim Gagliano, Sister-in-law Beth McGraw, Father-in-law Bill McGraw. He is
preceded in death by his mother-in-law Thelma McGraw.

2017 Membership
TCMA By-Laws require the Secretary to mail membership renewal notices each November for the
following year.
Separate Membership renewal notices will be emailed soon. A special offer will be made to our Vendor
members this year to cover membership, a newsletter ad and buyer’s guide ad with one payment. Look for
the Vendor packets to arrive in early December, 2016. Access for the Buyer’s Guide online order form is
available now. The ad deadline is February 1, 2017.
PayPal has a new feature allowing TCMA to send you a customized invoice with a link to the TCMA PayPal site to pay your invoice. If you are interested and would like a special invoice please let our Secretary
know at tcma@texascma.org
Don’t forget! You can renew online and use your credit card to pay for your membership and other services provided by TCMA. Click the link below, enter your name, credit card information to renew. You will be
presented a receipt and a Certificate of Membership will be mailed to you.
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Zinsergram a/k/a Legal Update
By L. Michael Zinser
The Zinser Law Firm, P.C.
UPDATE ON LITIGATION FILED TO STOP THE DOL OVERTIME RULE
As reported previously, on September 20, 2016, a coalition of more than 55 Texas
and national business groups, including the U.S. Chamber of Commerce, filed a lawsuit in
federal court in Texas. The lawsuit asks the court to vacate and set aside the Department of
Labor’s new Overtime Rule, set to take effect December 1, 2016. Further, it asks the court
to issue an injunction, postpone the effective date of the Overtime Rule, and to maintain the
status quo, pending the court’s review of the lawsuit. A second lawsuit was also filed by the
Attorney Generals of Nevada, Texas and 21 other states to enjoin the new Rule.
On October 19, 2016, the federal court consolidated the two cases. On November
16, 2016, the court will hold a hearing to consider the Motion for a Preliminary Injunction
filed by the Attorney Generals of Nevada, Texas, and 21 other states. One possible result of this hearing is that the
court will enjoin and halt the December 1, 2016 implementation of the Rule.
The business groups have filed a Motion for Summary Judgment. That Motion was filed on October 14,
2016. The court has scheduled a hearing on November 28, 2016 to hear arguments on that Motion.
The Judge assigned to the case is Amos L. Mazzant, III. He was appointed to be a Judge of the U.S. District
Court for the Eastern District of Texas on December 19, 2014 by President Obama.

UPDATE REPORT ON CONGRESSIONAL ACTION TO LIMIT
THE U.S. DEPARTMENT OF LABOR OVERTIME RULE
This writer previously reported on Representative Kurt Schrader’s bill to phase in the overtime threshold over
a four-year period. This legislation now has seven bipartisan cosponsors and counting.
Senator Lamar Alexander (Republican-Tennessee) has introduced Senate Bill 3464, which also would gradually phase in the Department of Labor’s Overtime Rule over five years, starting with a salary threshold increase to
$35,984 on December 1, 2016; the bill provides for salary threshold increases in 2018 and 2019, but no increase in
2017. The bill provides for the Department of Labor’s $47,476 threshold to take effect on December 1, 2020. Like the
House bill, this legislation would also prohibit the automatic annual increases to the salary threshold dictated by the
Department of Labor’s Final Rule.
Last week, the U.S. House of Representatives passed H.R. 6094 by a vote of 246 to 177 to delay the effective date of the final overtime regulations from December 1, 2016 until June 1, 2017. Republican Senators James
Langford (Oklahoma), Lamar Alexander, and Susan Collins (Maine) have introduced companion legislation to the
House’s delay bill.
I urge you to contact your Member of Congress and U.S. Senators, urging them to support the abovedescribed legislation.

FLORIDA UNION ORGANIZING ON THE RISE?
The NewsGuild-CWA (formerly known as “The Newspaper Guild”) is actively organizing Newsrooms in the
State of Florida. On August 11, 2016, this union organized the Newsroom at the Lakeland Ledger by a vote of 22 to
3. On September 15, 2016, the same union organized the Newsroom of the Sarasota Herald-Tribune by a vote of 22
(Continued on page 5)

See insert for update on
Department of Labor Overtime Rule.
November 23, 2016
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Houston Chronicle Demolition
In the November 2015, edition of the Lone Star Review, I reported the Houston Chronicle building in
downtown Houston was sold to Hines Development. In April 2016, the Houston Chronicle moved all of
the downtown employees to a newly renovated building that previously housed the Houston Post. The
building had remained empty after the Post sold its assets to the Hearst Corporation in 1995. The
Chronicle has been printing newspapers at the former Post facility since 1995.
Demolition of the downtown building has begun. It appears from the photos that the main building of
ten stories is being demolished floor by floor. The main building actually consist of four buildings that
have been connected through the years. Plans call for the site to be a parking lot until the business market improves and a high rise office building is set for the property.

February 2016
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(Continued from page 3)

to 16.
Since the elections, the NewsGuild has sent to Florida two organizers – Shannon Duffy of St. Louis and Lou
Grieco from Detroit – to unionize the newspaper. This author has had direct experience with both organizers. Previously, I had a case with Duffy when he tried to organize employees at The Pantagraph in Bloomington, Illinois. We
ran a very strong communications campaign and beat the St. Louis Newspaper Guild by a vote of 37 to 5.
Grieco was fairly recently named to be an International Representative of the NewsGuild. Prior to this appointment, he was the Administrative Officer of the Detroit Local of the Guild; before that, he was the leader of the
Guild in Dayton, Ohio. Grieco is aggressive and often files unfair labor practice charges.
Prior to the two elections, Florida newspapers had been largely union-free, and there had not been any active union organizing for many years. Only time will tell whether this is a trend or limited to these particular Florida
publications. Regardless, Management would be advised to train Managers now to recognize the signs of union organizing activity and how to lawfully react.
For instance, unions are notorious for trespassing on private property during organizing drives. Management
should post “No Trespassing” and “No Solicitation/Distribution” signs around the premises now, as it is perfectly permissible to do so before there is any union organizing activity. However, if a Company waits until organizing is underway, it can expect charges that the posting of these signs is retaliation against lawful organizing activity.

THE NLRB’S WAR ON INDEPENDENT CONTRACTORS CONTINUES
The NLRB’s hostility to independent contractor status seems to know no bounds. In a recent opinion issued
by the NLRB Office of the General Counsel, Division of Advice, the General Counsel advised one of its Regional Offices to issue a complaint against an Employer, alleging that the Employer violated the National Labor Relations Act
(“NLRA”) by assuming the position that individuals were independent contractors and not employees.
The Employer had already defended a certain unfair labor practice charge on the grounds that some of its
employees were independent contractors. The Regional Office of the NLRB disagreed with this characterization and
took the position that the individuals were really employees eligible for unionization.
This issue often arises in many contexts. However, the difference here is that the NLRB is stating it not only disagrees with the Employer’s position, but that the Employer’s very assertion of this position is a violation of the NLRA.
This is an outrageous perversion of the NLRA and a violation of the Employer’s First Amendment rights.
This is the position the NLRB is currently taking in this particular case, which has not yet been litigated. This
case should be watched closely.

2017 TCMA 104th Conference
March 9-10, 2017
Omni Austin Hotel at Southpark
4140 Governor’s Row
Austin, Texas 78744

5

5

TCMA Lone Star Review Sponsors

Advertising Space
Available
J W Smith
tcma@texascma.org

Zinsergram a/k/a Legal Update
November 23, 2016
By L. Michael Zinser
U.S. DEPARTMENT OF LABOR OVERTIME RULE ENJOINED ON A NATIONWIDE BASIS
On November 22, 2016, the U.S. District Court for the Eastern District of Texas issued a
nationwide injunction, halting the planned December 1, 2016 effective date of the U.S.
Department of Labor’s Overtime Rule.
The Court’s first step was to interpret Section 213(a)(1) of the Fair Labor Standards Act,
which provides that “any employee employed in a bona fide executive, administrative, or
professional capacity… as such terms are defined and delimited from time by regulations of the
Secretary” shall be exempt from minimum wage and overtime requirements. The Court
specifically noted that these words, i.e. “executive,” “administrative,” or “professional,” relate to
a person’s performance, conduct, or function, without suggesting salary.
The Court ruled that Congress unambiguously “expressed its intent” for employees with
“bona fide executive, administrative, and professional capacity” duties to be exempt from
overtime. Congress intended the exemption to depend upon an employee’s duties, rather than an
employee’s salary. Nothing in the exemption indicates that Congress intended the Department of
Labor to define and delimit with respect to a minimum salary level.
The Court noted that the Department of Labor’s Final Rule is in direct conflict with
Congressional intent because the Final Rule states, “White collar employees subject to the salary
level test earning less than $913 per week will not qualify for the EAP exemption, and therefore
will be eligible for overtime, irrespective of their duties and responsibilities.” Therefore, the
Department of Labor exceeded its delegated authority and ignored Congressional intent by
raising the minimum salary level such that it supplants the duties test. The Court stated, “[If]
Congress intended the salary requirement to supplant the duties test, then Congress, and not the
Department, should make that change.” Bottom line: The Overtime Rule is unlawful.
The Court went on to note that, because the Final Rule is unlawful, the Department of
Labor also lacks the authority to implement the automatic updating mechanism to increase the
salary level every three years.
The Court ruled that the plaintiffs (21 states plus business groups) will suffer irreparable
harm if the Final Rule is not stopped. The Court agreed with the plaintiffs that it would impose a
substantial hardship if the Final Rule is allowed to go into effect. In conclusion, the Court found,
“[T]he public interest is best served by an injunction.” The Court decided that a nationwide
injunction was proper in this case.
This decision grants an emergency Motion for a Preliminary Injunction. The case is not
finally concluded. The Department of Labor is expected to appeal the decision. We will keep you
updated as developments occur.
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After January 20, 2017, expect a new, more business-friendly Secretary of Labor. Also
expect Congressional action to wipe out the Final Rule. This writer predicts that, for all practical
purposes, the Final Rule is dead.
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